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growth, says Barry Hawkins, chairman 

of the national draft-
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UPMIFA for the Nation-
al Conference of Com-
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State Laws and a partner 
in the Stamford, Conn., 
law firm Shipman & 

Goodwin LLP. 
One restriction in particular, how-

ever, required that investments for  
endowments should remain conser-
vative, and meant charities could not  
under any circumstances spend below 
the historic value of the gift, unless 
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BY ADAM SICHKO

New York’s highest court ruled 5-1 
Tuesday that state legislators have 
violated the state constitution by 
linking their own pay increases to 
those for judges.

The state Court of Appeals ruled 
that legislators have violated the 
separation-of-powers doctrine by 
making potential pay raises for the 
judiciary dependent on simultane-
ous pay raises for themselves.

The state’s 1,200 judges have 
not had a pay raise since 1999, the 
longest drought in the nation. The 
Court of Appeals ruling resolves 
three lawsuits against the state, dat-
ing back to 2007, seeking back pay 

and cost-of-
living adjust-
ments.

“The inde-
pendence of 
the judiciary 
is improperly 
j e o p a rd i z e d 
by the current 
judicial pay 
crisis,” Hon. 
Eugene Pigott 

Jr. wrote for the majority. “Judicial 
compensation, when addressed 
by the Legislature in present and 
future budget deliberations, cannot 
depend on unrelated policy initia-
tives or legislative compensation 
adjustments.”

However, the majority declined to 
impose any specific remedy to the 
situation, limiting its ruling to the 
finding that the legislators’ actions 
are unconstitutional.

“Of course, whether judicial com-
pensation should be adjusted, and 
by how much, is within the province 
of the Legislature,” Pigott wrote. 
“We therefore expect appropriate 
and expeditious legislative consid-
eration.”

Annual pay for a state Supreme 
Court judge is $136,700.

Chief Judge Hon. Jonathan Lipp-
man recused himself from the votes 
because he, on behalf of the entire 
state court system, was a party in 
one of the three lawsuits before the 
Court of Appeals.

Hon. Robert Smith dissented in 
the cases.

“Separation of powers is violated 
not when one of the three branches 
acts irresponsibly — that happens 
all the time — but when one threat-
ens the place of another in the con-
stitutional scheme,” Smith wrote.

Smith said such circumstances 
do not exist with regard to judicial 
pay, even though he acknowledged 
“a depressing truth” that some judg-
es have left their jobs as a result of 
stagnant salaries.

“Bad as the present situation is, 
neither of the disastrous condi-
tions I have mentioned — a bench 
that cannot be filled with compe-
tent people, or one whose financial 
dependence makes it the slave of 
the Legislature — exists or is close to 
existing,” Smith said. “There are still 
plenty of able judges, and plenty 
of able people who would willingly 
become judges, even at today’s pay 
levels.”

In response to the ruling, Assem-
bly Speaker Sheldon Silver, D-Man-
hattan, said he supports judicial pay 
raises. However, he ruled out even 
considering them until the econo-
my strengthens and the state’s fiscal 
health improves.

New York State Bar Association 
President Michael Getnick said the 
decision “sends a strong message 
that judges are entitled to be com-
pensated at a level commensurate 
with their knowledge and experi-
ence, and for the critical role they 
play in ensuring that justice is 
served.”

NY’s judge-pay policy 
ruled unconstitutional

Pigott

BY ALAN ZIBEL

WASHINGTON — The Obama 
administration is considering addi-
tional protections to ensure that 
homeowners are treated fairly and 
consistently under its mortgage 
relief program.

The policies, outlined in a draft 
Treasury Department document 
obtained by the Associated Press, 
would address longstanding com-
plaints from housing counselors. 
They have cited cases of lenders 
continuing with foreclosures while 
homeowners were being evaluated 
for help. That practice would be 
banned under the new rules.

Treasury spokeswoman Meg Reil-
ly confirmed that the document was 
authentic, but wrote in an e-mail 

that it “has not 
been approved 
and there are 
no immedi-
ate planned 
announcements 
on the issue.”

G ov e r n m e n t 
officials acknowl-
edge that treat-
ment of hom-
eowners has been 
a problem under 
the $75 billion 
mortgage relief 
effort.

Some lend-
ers, for example, 
continue foreclo-
sure proceedings 
while evaluat-

ing a borrower 
for help. Under 
the new policies, 
mortgage compa-
nies would have 
to stop all legal 
action once a bor-
rower enrolls.

Those rejected 
from the program 
would also have 
30 days to appeal 
the decision. In 
that time, lenders 
could schedule a 
foreclosure sale 
but not conduct 
it.

And mortgage 
companies would 
be required to 

consider applications from hom-
eowners in bankruptcy. That’s 
optional under the current rules.

The $75 billion program is 
designed to lower borrowers’ 
monthly payments by reducing 
mortgage rates to as low as 2 per-
cent for five years and extending 
loan terms to as long as 40 years.

To complete the process, hom-
eowners need to make three pay-
ments and provide proof of their 
income, plus a letter documenting 
their financial hardship.

But experts warn that hundreds 
of thousands of borrowers will not 
be eligible or will not complete the 
process. So far, only 116,300 bor-
rowers out 1 million enrolled have 
had the terms of their mortgages 
changed permanently.

Further homeowner protections weighed

BY TRACEY DRURY

Charitable organizations are lob-
bying state lawmakers to adopt 
changes they say would provide fis-
cal relief, offering greater flexibility 
in how they use endowment funds.

New York is among the last half-
dozen states to address the issue, 
which updates a law from the 
1970s.

The Uniform Prudent Manage-
ment of Institutional Funds Act 
“would bring a lot more consistency 
how to interpret donor intent and 
what the organization’s responsi-
bilities are,” says Alan Gracie, direc-
tor in the health-care assurance 
advisory practice at Freed Maxick & 
Battaglia PC.

The UPMIFA focuses on the man-
agement, investment and expendi-
ture of restricted funds donated to 
nonprofits, including colleges, hos-
pitals and cultural institutions.

Introduced in New York last year, 
the bill is being reviewed by state 
legislators on the Committee on 
Corporations, Authorities and Com-
missions as AB7907/SB4778.

The biggest legal changes for 
charities would 
be the ability to 
spend a great-
er amount of 
endowments, 
but the bill 
also sets stan-
dards aimed at 
protecting the 
original intent 
of donors and 
e n c o u r a g e s 
prudent man-

agement of investments.
It would also simplify the process 

of releasing restrictions on endow-
ment funds whose purpose is no 
longer relevant.

Charities pushing 
for new fund rules

Gracie
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which updates a law from the 
1970s.

The Uniform Prudent Manage-
ment of Institutional Funds Act 
“would bring a lot more consistency 
how to interpret donor intent and 
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bilities are,” says Alan Gracie, direc-
tor in the health-care assurance 
advisory practice at Freed Maxick & 
Battaglia PC.

The UPMIFA focuses on the man-
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ture of restricted funds donated to 
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The biggest legal changes for 
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be the ability to 
spend a great-
er amount of 
endowments, 
but the bill 
also sets stan-
dards aimed at 
protecting the 
original intent 
of donors and 
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Charities pushing for new fund rules
By TRACEy DRURy
Business First

Charitable organizations are lobby-
ing state lawmakers to adopt changes 
they say would provide fiscal relief, 
offering greater flexibility in how they 
use endowment funds. 

New York is among the last half-
dozen states to address the issue, which 
updates a law from the 1970s. 

The Uniform Prudent Management 
of Institutional Funds Act “would bring 
a lot more consistency how to interpret 
donor intent and what the organization’s 
responsibilities are,” says Alan Gracie, 
director in the health-care assurance 
advisory practice at Freed Maxick & 
Battaglia PC. 

The UPMIFA focuses on the man-
agement, investment and expenditure 
of restricted funds donated to nonprof-
its, including colleges, hospitals and 
cultural institutions. 

Introduced in New York last year, 
the bill is being reviewed by state leg-
islators on the Committee on Corpora-
tions, Authorities and Commissions as 
AB7907/SB4778. 

The biggest legal changes for chari-
ties would be the ability to spend a 
greater amount of endowments, but the 
bill also sets standards aimed at pro-
tecting the original intent of donors and 
encourages prudent management of  
investments. 

It would also simplify the process of 
releasing restrictions on endowment 
funds whose purpose is no longer rel-
evant. 

Proponents say the time is right for 

an update - especially during a down 
market, when endowments are low and 
charities are hampered in their ability 
to provide services due to lower-than-
normal investment returns. The law 
also will bring some change to organi-
zations in terms of how much attention 
they pay to the quality of their invest-
ment managers and advisers, as well as 
the financial literacy of board members 
in general. 

“If they don’t have individuals who 
are financially literate on the board, 
then it’s a bit of a stretch for them to 
say they’ve effectively reviewed the 
services of an investment adviser,” Gra-
cie says. 

The intent of the original law from 
1972 was to allow universities and  



they had approval from the donor. So 
called “under-water” gifts become use-
less to the charity. 

The revised rules contained in the 
UPMIFA include criteria that allow 
boards of directors and endowment 
managers to make better-informed  
decisions regarding under-water hold-
ings and grant greater flexibility to 
carry out the presumed intent of the 
donor. The UPMIFA has since been  
adopted by 43 states, plus the District of  
Columbia and the Virgin Islands. 

Critics say the changes could open the 
floodgates to being too liberal in spend-
ing endowments and making imprudent 
spending decisions that could deplete 
the value of the endowment. Hawkins 
counters that argument by pointing out 
that boards of directors retain oversight 
over decisions. 

Albright-Knox Art Gallery Direc-
tor Louis Grachos says have access to 
unrestricted endowment funds is vital, 
but so too is remaining true to donor 
wishes. While the board and staff of 
the Albright support the ability to use 
funds that may have been donated for 
a use that’s no longer relevant, they’re 

very careful not to use funds restricted 
for the acquisition of art for other pur-
poses. 

“It’s vital to the longterm health of 
an institution, the ability to have those 
funds available for the nuts and bolts of 
the organization, building maintenance 
and so on. But you don’t want to erode 
the confidence the donors have given 
the institution over the years,” Grachos 
says. “The danger, of course, is you end 
up eroding your endowment to the point 
where, potentially, the organization 
wouldn’t be able to deal with its operat-
ing costs and build the collection.” 

The bill is being pushed hard in New 
York by the Council of Independent 
Colleges and Universities, which has 
assembled a coalition of 300 institu-
tions, including cultural institutions, 
colleges and hospitals around the state. 
CICU President Laura Anglin says 
New York’s version of the UPMIFA 
also includes some additional donor 
protections. 

“As the endowments lost money and 
you saw tremendous market losses, it 
really showed how antiquated the cur-
rent laws were,” she says. 

The impact in New York will  
depend largely on how state legisla-
tors modify the law to fit individual 
preferences, says Edward Schneider, 
executive director of the University 
at Buffalo Foundation Inc., which 
manages the institution’s endowment 
fund. If properly adopted, he says, the 
law will empower boards of nonprofit  
organizations to be more prudent about 
spending in a more flexible way than 
currently permitted. 

“It should give the boards more lati-
tude in terms of donor designation and 
being able to amend circumstances 
where a donor’s design is no longer  
applicable,” Schneider says. “I’m a pro-
ponent of empowering the governance 
of the local charities, rather than have 
rules and regulations imposed on them 
by the state. In the end, the people clos-
est to the charities - if they’re properly 
informed and sufficiently knowledge-
able or sophisticated, should be able to 
make better decisions, which would be 
enabled by this change.” 

Mary Moore of the Boston Business 
Journal contributed to this story.
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